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l3ef o r e  Beuman, Lozar, a n d  Aczvedo, Associate Judges 

sltting as the Appellate C r u r t .  

A~yellant Daryle R. Gebpau -&as arrested J u l y  90, L989 and 

charged w T t h  four separate c o u n t s  of violating t h e  

Confederntqd Salish and Koctenai Tribal Law and Grder Code, 

Ordinance 35E: Cl> D o r e s t i c  Abuse ;  CZ! P o s s e s s f  on crf D r u g  

Pnraphsrnalia; ( 3 )  C a r r y f  ng a Concealed V;reapon; and C4> 

D i s o r d z r l  y Conduct. At t r i a l  before Associate  Jrrdge 1,ouise 

Burke ,  S e p t e m b e r  13, 1989, t h e  Appellant w a s  f c u n d  Guilty of 

nll f o u r  charges. We a f f i r m .  

I .  Facts and Procezdings 

The  Appellant I s  an enrolled zenber of tbz Confedera-Led 

SalTsh and Kootenai T r i b e s ,  residing in Arlee, K ~ n t a n a .  On 

July 30, 1999, Tribal Police OZficer Pluff w a s  dispatched to 
" 

the F i s h e r  residence in H o t  Springs, Montana an a 



disturbance call. It was reported by the complainant that 

the Appellant might have a k n i f e .  Officer P l u f f  then 

radioed Sanders C o u n t y  f o r  assistance. Officer EcGulgaa 

responded to the assistance cai 1 and met Officer P l u f f  at 

t h e  Fisher residence. They obtained statelrents from the 

complainants concerning incidehts which if proved would  

a m o u n t  -to d i so rde r ly  canduct as we1 L as physical a b u s e  which 

w a s  reparted to have occurred July 26 ,  1989, The officers 

t hen  proceeded to the Eontana Bar in Hot Springs w h e r e  they 

f ocated the Apyellant and placed h i m  under arrest. H e  was 

advised of h i s  r i g h t s  and t h e  officers began to search h i m  

on a "Pa% Do.m4' as a r o u t i n e  procedure prior to placing h i m  

L n t o  the patroi  cas. D u r i ~ g  t h e  pat dam, Officer P l u f f  

f a u n d  a pipe in the pants ~ o c k e t  of the  Appellnnt, and 

Dfficer XcGuigan found a knife concealed f r o m  v i e w  in a 

brace the A p p l l n n t  w a s  ~ e a r i ~ ~ g  on h i s  right a r m .  IIe w a s  

then transported to the Tribal Jail in Pablo, Manta-na and 

cited f o r  disorderly conduct ,  d o ~ s t i c  a b u s e ,  possessZwn of 

d r u g  paraphernalia and carrying a concealed weapon. 

Appellant w a s  arraigned on J u l y  31, 1983, in the Tribal 

C o u r t  where he entered a plea af K o t  G v i l t y  to all f o u r  of 

the charges. G u e  to t h e  s e r i o u s  nature of the charges, bond 

was seq at $1,400.00. A t r i a l  w a s  scheduled for S e p t e m b e r  

13, 1989. 



A t  t r i a l  the Appellant w a s  f o u n d  Guilty an all charges 

and sentenced to 90 days in j a i l  on each charge to r u n  

consecutively; $200.00 fine; he also was require to obtain 

chemical dependency and mental hea l th  assessments and abi&e 

by all recomendations. 

A Hotice of Appeal w a s  filed. September 2 2 ,  1989. An 

Order w a s  i s s u e d  Hov~mber 10. 1989 amending the sentence of 

Possession of D r u g  Paraphernalia f r o m  n i n e t y  days imposed at 

trial to t h i r t y  days, t he  maximum allowed by the Tribal L a w  

and Order Code. 

11. TSSUES 

T h e  Appellant appeals the t r i a l  courtt s d e c i s i o n  an three 

issues: A .  V a s  thp 5-mr- t  f t r 7 1 v  L n f u r ~ d  ~f the  cbar~~1.s 

a ~ s t l p P p e l L a n t a t t r i a l ?  B . Xe,rs3Ae32-cm- 

Charyes  proven2 - R u r i f e n  an, t h e  P r o s e c u t i m  C .  Does a 

f a r i n 5  Knife w i t h  a 3 Inch --de A m n t  ta a Concealed 

Weaaon? 
.I 

A .  Was th-xrt fully i n f o r r e d  o f - w s . &  

ellnnt at t r i a l 2  

T h e  Appellant correctly argues t h a t  the f L k 1  T a w  & 

w C o d e . g L p r  111 - G r i m i n &  ~robedure,z-der nnf 

P r o c e d u ~ e -  reads: 

1. After the jury bas been made up and sworn by t h e  
duife;e, nr in BL&!J&E~V if no iurg t r d  i~ C 1 e z ~ U  

a. The Clerk af C o u r t  s h a l l  read t h u m p -  and 
state the defendant's plea. 



While this procedure is gutlined in t h e  Chapter 111, 5 23 

Csupra) the usual  practice i n  the Tribal C o u r t  h a s  been f o r  

the prosecutor  to read the charges as a nwtter of course 

du r ing  the prosecutor" opening arguenents. T h e  t r i a l  judge 

a l s o  brings the record up to date by reading i n t o  it the 

previous praceedings in t he  case prior to opening the t r i a l  

to the prosecution. 

In reviewing the record we find t h a t  even t h i s  u s u a l  

practice of the c o u r t  w a s  not  done at the opening of the 

trial. F I o w ~ v e r ,  by the tire the  prosecution had rested its 

case-in-chief t he  specifics of each charge had been placed 

before t h e  court i n  dztail. Tnile the absence of 

appropriate procedure is c l e a r l y  an error, it is he ld  to be 

harmless in that the omissZon did not in any w a y  effect  the 

ultirute outcome of t h f s  t r i a l .  Thz C o u r t  was fully 

infor red  of the charges against the Appellant at t h e  t r i a l .  

B. W ~ r e  t he  E l  ements _of- proven? - B u r d e n  on 

the Prosecut  in^ 

T h i s  is really a non-issue. A g a i n  the record shows tha t  

the  e l e m e n t s  w e r e  proven by the prosecution, to the t r i a l  

c o u r t ,  beyand a reasonable d o u b t .  This C o u r t  affirns the  

t r i a l  u ~ u r t s  d e c i s i o n  t ha t  the  e lemnts  of each charge were 

proven by the prosecution. 



C .  Does a Pazing Knife with me% 

The  Appllant hangs h i s  het an the fact t h a t  the citation 

issued to h i m  on t h i s  chargc identifies the weapon a knife. 

§ 11-1 {I> of t he  Tribal Code reads: 

1. A person c o m m i t s  the offens; of carrying a concealed 
wgapon by carrying or bearing a dirk, dagger, p is to l ,  
revolver, s l ingsha t ,  sword cane, billy c lub ,  knuckles 
made of any metal or other  hard substance, M e  6nv5ng 
a blade a t  least Q inches  lang, non-safety type razor, or 
any other deadly weapon which is wholly or partially 
covered by the c l ~ t h i n g  or wearing apparel of the person 
carrying t h e  weapon. (emphasis added) 

T h e  "knife" in questian i s  a common kitchen parins knife 

w i t h  a blade appruximtely  3 inches loeg. A s  s n t i o n e &  

SUWTR, it w a s  found  by Of f i t e r  E c G u l ~ a n  cw~cealed in tbe 

brace on t h e  Appellant's r i g h t  arm. While t h i s  "knife" Zoes 

not  fit the emphasized section of the code t h a t  describes a 

'"knife having a blade at Least 4 inches long", w e  n u s t  

i n f e r  from the location in w b i c h  it w a s  found tbnt the 

Appellant did not have I t  on h i s  person for peeling 

potatoes.  Prior to being located by the  officers he w a s  

reported to b acting in a disorderly and threatening manner 

and to have a knife. We m u s t  read the entire section w i t h  

which the Appellant w a s  chzrged and find the  "or any other 

deadly Weapon" section to be fully applicable to t h i s  paring 

knife. The Court agrees w i t h  the Appellee t h a t  the e n t i r e  



Chapter XV, i3 I.1-1 is applied w h e n  aaalysing t h e  case against 

the  Appellant. 

Based on t h e  above reasoning the Appellate C o u r t  a f f i rns  

the verdict of the t r i a l  court. 

So Ordered t h i s  x d a y  of F A v  1990. 

S .  A .  L Q ~ A R  
Judge ef th C o u r t  

Py ef the Appellate C o u r t  


